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With improved access 1o education and emplovment, millions of Indian
women are enterting the country's workforee today. Many werking women
fnce mexual harassment ot the workplace on o daily basis. It is erseial
therefore that as @ country, we strive to eliminate work-place sexual
haressment sinceé women have the right o work in safe and secure
environment. It is the responsibility of every employer 1o ensure safety of
women in a work environment and improve their participation. This will
contribute to realization of their right to gender equality and result in
economic empowerment and inclusive growth and benefit the nation as a
wihitile.

I am pleased to present this Handbook on Sexuol Harassment of Wornen
at Workplace {Prevention, Prohibition and Redressal) Act, 2013, It provides
key information about the provisions of the Act in an easy-to-use and practical
manner. The Handbook hos been developed with the aim o ensure that the
citizens of Indin are awnre of their rights and obligations in terms of ereating
sale workplace environment for womern.,

Government of India is committed to promote gender equality and
womens empowerment across every sector. This Handbook reflects our
commutment (0 eTHpeWer Women kN economic agents and improve their ability
to mceesa markets on competitive and: equitable terms. | am confident that
this Handbook which advocates and enforces the rules as luid oot in the
Sexunl Harmsament of Women at Workplace (Prevention, Prohibition and
Redressal) Act, will be beneficial to everyone. The practical and user-friendly
procedures outlined in the Handbouk will be useful for nctunl Enplementation
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V. Somasundaran

| am pleasad 1o share with you this Handbiook on Sexual Harassment
of Wemen ot Werkplace (Prevention, Prohibition and Redressal) A 2013
This Handbook s of immense imporiance becouse combabing sexual
mmﬁwwmwmdﬂhmﬂ
harassmant changs of atitudes in all - be & employar, empioyoes,
collsagues, friends. or the policy makers.

Sexual Hamssmen! at workplace is an exiension of violance in-
oviriyday e snd ks disCriminatony and axploitotive. as i affscts wormnan's righl
o jife and livelihgod. In India, for the: first tima in 1657, & pelition was filed in
the Suprerne Coun to enfarce the hundamenial rights of working women, after
the brutal gang rape of Bhanwari Devi a social wearkar from Rajasthan. As an
outcome of the landmark judgment of the Vishaka and Others v State of
mm Sevua| Harassment of Women at Workplace (Prevention,

mhmlehm-mhmnm
porinining o workplace sexusl harassment and onforoe Ihe right to pender
equality of working women, The Act is also unique for its wide ambitas #t (s
applicable to the orpanized seclor as well as the unorganized seckor.

The lagislation, howeser, requines the suppor and commiiment of all
siakenolders for ils effecihve and successhil implementalion in preventing
workplace seosal harassment 1 casis an cbigation upon the emplayer o
sddress the gievances in resped of sexal harassment at worplace m a
teny bound mannher. it is in this contaxt that this Handbook would be very
isefyl ps A provides ciear dafinftion of what constitules sexual harsssment
and explains how the complaint process works.

| am sure that the Handbook will be extramely useful to all agencles
concemod and halp tham in taking pro-active measwes o eradicate the
problem/menace of workpiace saxual harassment in the country.
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PREFACE

The Government of lisdia s committed to encling all forms of vidlence against women
that negatively impact society, hamper gender equality and constricts the social and econpomic
development of the country.

Sinece, sehual harsssiment resulis in violation of the fundumental rights of & woman 1o
equality us per Articles 14 and 15 and her night to live with dignity us mentioncd under
Article 21 of the Constitution, the Government of India enacted the Sexunl Humssment of
Women m Waorkplace (Prevention, Prohibition and Redressal) Act, 2013. The Acl is an
extension of the Vishaka Guidelines issued by the Supreme Court in 1997, The Supreme
Court of Indiz, for the first time in the Vighakn Guidelines, beknowledged Sexual Harmgement
ol the workplace as 4 human rights vislation. Further, the Act also refledis the cominitment of
the Government 10 the mtification of the Convention on the Elimination of all forms of
Discrimination against Women (CEDAW) on July 09, 1993, This new legislotion malkes
every effon 1o be n user friendly 1ol in the hands of the employers and emplovees, @ create
safe and secure workplaces for all women.

With the enactment af the Act, India is now a pant of a select group of countries 1o
have prohibited sexual harssment ot workplace through nutional leghslition. The Act is
unique i its broad covernge which includes all working women from organised and
unorgonised sectors olike, as also public and private sectoms, regordless ol hicrarchy.
Effective implementation of the At ks n challenge. The Handhook In desipned to be o Ready
Reckaner for onganbsations vested with responsibility 1o enforce the law,

The Handbook is structured into six sections. The first section is an introduction and
detall regarding the genesis of the Act, the scoand sets the context hy defining the workplace
i sexun] harnssmient and impact of such behavious, the thind focuses on the key individusly
iind instinutions invalved i prohibition and prevention processes and théir fesponsibilitics
section four discusses the sedressal mechanismy followed by monitoring requirement in
section five and important intemational frameworks and best practices on sexual hamssaent
at the workplace in the concluding section.
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11 is the hope of the Ministry thit this Handbook will be of considerable value for
employers, employees and complaint committees alike. as it provides guidance with regand to
the steps 1o be tuken and the processes o be followed, in line with the requirements of the
lawe. v will prove wseful 1o all wianen workers particulaely and be o step forwand in
promaoting thelr independence s well i the right to wiork with dignity ns equal partaices in an
environment that is free Fom vielence.

{ i Sundan)



Tel. - 2XIETETS
Fan  FI362946G
Telegrams - WOMEN CHILD

WIT TEwhd
— sifeeny vd wa fawmm s
GOVERNMENT OF INOWA
T Hiwd MINISTRY OF WOMEN & CHILD DEVELOPMENT
Lopamudra Mohanty a fipre, wd fesfl 110 001, Tiss

Jesear Vilwe, New Delhi-110 001, Datndad

ACKNOWLEDGEMENTS

In our jouney towards preparing this Handbook, which mequired a ot of guidance and
ausistance from many people. whose names may nol be enumarated. 1 am thankful to all of
them for their contributions towards the completion of the task.

I would like to express my sincare thanks to the UN Women (United Nations Entity for
Gender Equality and Empowerment of Women) for their valuable contributions with their
experience In women's movement and expertise In gender rights in supporting the Ministry to
prapare the Handbook with key infarmation on tha Act in an easy-lo-use practical manner and
designing with appropriale llustrations.

I would like acknowledge the impartant contributions made by Ms. Risha Syed. Legal
Consultant for the hardwork put by her coupled with har experenca and expertise as a legal
profassional and commitment to gender issues in bringing out the Handbook.

| am also thankful to Dr, Paramita Majumdar, Senior Consultant, Gonder Budgeting for
reviewing the manuscript with meticulous scrutiny and scholarly advice. | would fike to mention
with appreciation for Shri Samuel Paul, Assistanl Secrelary for showing nol only his kean
interest on the subject. but assisting us in the review work.

We hope that this Handbook will be a guide and Inspiration to alfl of us in creating an
enabling environment of women In the workplaces.
y

.--"""_-______-
{Lopamudra Mohanty)






L2 3
“The meaning and content of the fundamental rights
guaranteed in the Constitution of India are of sufficient
amplitudes to encompass all facets of gender equality....”

| Let= Chief Justice )5, Verma, Supreme Court of India, Vishaks v. Stat= of Rajasthan
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Introduction

“Whereas sexual hargssment results in vielatran of the fundamental righis
of a Weman to egualitya..

[Preamble; Sesiizl Harsssment of Women st Workplace (Prevanbion,
Prohibition & Redressal] Act]

senshrined inthe Preamble tothe Constitution of India, “equality of status and opportunity™
miust be secured for all its citizens; equality of every person Under the law is guaranteed by
icle 14 of the Constitution.

A zafe warkplace istheretore a woman's legal right. Indeed, the Constitutional docirine of eguality
and personal liberty Is contained in Articles 14, 15 and 21 of the Indizn Constitution. These articles
ansure a person’s right to equal protection under the law, to live a life free from discimination
on any ground and to protection of life and personal liberty. This is further relnforcad by the UN
Convention on the Elimination of all Forms of Discrimination against Women (CECAW), which was:
adoptad by the UN General Assembly in 1g7g and which is ratified by India. Often desaribed as an
international bill of rights for women, it calls for the equality of wamen and men in terms of human
rights and fundamental freedoms in the political, economic, social, cultural and civil spheres, It
underlines that discrimination and attacks on women’s dignity viclate the principle of equality of
rights.

Sexual harassment constitites 3 gross violation of women's right to equality and dignity. It
has its:roots in patriarchy and its attendant perception that men are superior to women and
that some forms of vielence against women are acceptable. One of thess Is workplace =l
harassment, which views various forms of such harassment, as harmless and tivial. Often, it is:
excusad 35 ‘natural’ male behaviour or ‘harmless flirtation” which women enjoy. Contrary to these
perceptions, it causes serious harm and is alse = strong manifestation of sex discrimination at the
workplace. Net only Is It an infringement of the fundamental rights of 3 worman, under Article 19
(1)(2) of the Constitution of India “to practice any profession or to Gy cut any occupation, trade
ar business"; it erodesequality and puts the dignity and the physical and psychological well-being:
of workers at risk. This leads to poor productivity and a negative impact on lives and livelifoods.
To further cempound the matter, deep-rocted socio-cultural behavioural pattemns, which create
a gender hierarchy, tend to place responsibllity on the'victm, thereby increasing Ineguality In the
warkplacs and In the sodety at large.
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Though sextal harassment at the workplace has assumed serious propeartions, women do not
report the matter to the concemned authorities in most cases due to fear of reprisal fram the
harasser, losing one’s livelihood, baing stigmatized, or losing professionzl standing and personal
reputation.

Across the globe today, workplace sexusl harassment is Increasingly understood as a violation
of women's rights and 3 form of violence against women. Indeed, the sodal construct of male
privileges In society continues to be used to justify violante against women In the private and
public sphere. In essence, sexua! harassment i= a mirror reflecting male pewer over women that
‘sustains patriarchal relations. In a society where vielence against women, both subtle and direct,
is borne eut of the patriarchal values, women are forced to conform to taditions! gender roles.
These patriarchal values and attitudes of both women and men pose the greatest challenge in
resolution and prevention of sexual harassment. Workplace sexual harassment, like other forms
of violence, is not harmless. it Invelves sericus health, human, ecanomic and social cests, which
manifests thernselves in the averall development indices of anation.

The Sexuzl Harassment of Women 3t Workplace (Prevention, Prohibition and Redressal) Act, 2013
was enacted to ensure safe working spaces for wornen and te bulld 2nabling work environments:
that respect women's right to equality of status and opportunity. An effective Implementation
of theAct will contribute to the realization of their right to gender equality, life and liberty,
equzlity in working conditions everywhers. The senze of security at the workplace will
improye women's participation in waork, resulting in their 2conomic empowerment and inclusive
growth.

The full scale of the problem is not known given the difficulties in documenting the experience
of those who have experienced workplace sexusl harassment. However, available studies on
sexuzl harassment show that itis certainly prevalent in India today. This is why the legislationis an
Important step forward within the larger architacture of women's rights, as it tackles this issue te
secure the rights of women workers across the country.

While the official figures for women's'work participation are low, much of the work that women
do is not captured in official data accounts. ltis argued: that where this [s to be captured, women's.
ovearall wark participatien weould be 86.2 per cent. While the official data® shows that wemen's:
work participation rate is around 25.3 pef cent in rural areas and 14.7 per cent in the urban areas,
estimates indicate that there s a huge workforce of women, therefare there is 3 need to secure
their workplace and entitlements. Given, that g3 per cent of women workars are emiployed In the
informal sector, they remain unprotectad by laws, With no laws or mechanisms to protect them,
proactive ineasures are required te make their workplaces safe.

= Jovsti Thosh, Paper on What Exsctly s Wedd? Bt smemaoosasnoriarschdpdiibBacth, Workipd
* NS5O 2011-12




It is well establishad that ensuring safe warking conditions for women leads to 3 pasitive impact
on their participation In the workforce and increases their productivity, which in turm benefits the
nation as a whole. Economically, empowered wommen are key to the nation’s overall development
and this can only be achieved if it Is ensured that women's workspaces across all sectors and &l
over the country have a safe and secure environment for work.

It is important as well to ensure that the emphasis is on prevention rather than punitive action,
This calls for widespread swareness on the Act among employers, managers and the workers
themselves, Freguentiy, women workers may face sexual harassmentbutmay not be aware that
it:is a breach of their rights and that there is something they can do about it. They nead to know
that they can do mme!ﬁng shout it. Then there are others, who may believe that it is 5 personal
matter that needs to be resolved by the people involved. In-erder to change this order of things, it
[s:urgent that measuras are taken to changes mind-sets and attitudes by creating awareriess about
what constitutes sexuz! harassment a_ndthe steps that can be =ken to addressit.

This handbaok will serve as:an Important tool to maks workplaces safe and benefit both workers
and emplovers alike, leading to mutual gains.

1.4 THE MANDATE

Today, all workplaces in India are mandated by law to provide z safe and secure working
environment free from sexual harassment for all women,

1.2 THE GENESIS

In 1992, a rural level change agent, Bhanwari Devi, was engaged by the state of Rajasthanas 2

Sathird to work towards the preverntion of the practice of child marriages. During the course of her

work, she prevented the marrizge of a one-year oid girl In the community. Her work was met with

resentment and attracted harassment from men of that community. Bhanwari Devi reported this

to the local authority but no action was taken. That omission came at grest cost - Bhanwari was
subseguently gang raped by those very men.

The Bhanwari Devl case revesled the everpresentsexual harmto which millions ot working women
are exposad across the country, everywhere and everyday immespective of their location. It alse
shows the extent to which that larm can sscalate If nothing Is done to check sexually offensive
behaviourin the workplace,

Based on the facts of Branwari Devi'scase, 3 Public Interest Litigation (PIL) wasfiled by Vishaka and
other women groups against the State of Rajasthan and Unlon of Indla before the Supreme Court
of India. It proposed that sexusl harassmient be recognized as a violation of women's fundanjental
right to equality and that all workplaces/establishmentsfinstitutions be made accountable and
responsible to uphold these rights.

1:5athin’ mssmss afiand
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In 2 landmark judgment, Vishaka vs, State of Rajasthan (15g97)5 the Supreme Court of India created
legally binding guidelines basing it on the right to equality and dignity accorded under the indian
‘Constitution as well as by the UN Convestion on the Ellmiination of All Forms of Discrimination
against Women (CEDAW).

Itincluded:

* Adefinition of sexual harassment
« Shifting accountability from individuals to institutions:

* Prioritizing prevention
+ Provislon of an innovative redress mechanism

The Supreme Court defined sexual harassment as any unwelcame, sexually determined physical,
verbal, or nonverbal conduct. Examples included sexually suggestive remarks sbout women,
demands for sexuz! favours, and sexually offensive visuzals in the workplace, The definiticn also
covared situations where a woman ceuld be disadvartaged in her warkolaca asarasultof threats
ralating to employment dedsions that could negatively affect her warking life.

It placed responsibility on employers to ensure that women did not Tace a hostile environment,
and prohibited intimidation or victimization of those cooperating with an inguiry, induding the
affected complainant as well as witnesses,

It directed for the establishment of redressal mechanism in the form of Complaints Committee,

which will look into the mattars of sexual harassment of women at workplace. The Complaints

Committess were mandated to be headed by 2 woman employes, with not lass than hait of its

members being women and providad for the involvement of a third party personfNGO expert on

the Issue, to prevent any undue prassure on the complainant. The guidelines extendedto all kinds
of employment, from pald te voluntary, agross the public and private seciors,

Vishaka established that international standards/law could serve to expand the scope of India's
Constitutional guarantees and fill in the gaps wherever they exist. India’s innovative histery in
tackling workplace sexual harassment beginning with the Vishaka Guidelines and subsequent
legisiation has glven critical visibility to the lssue. Workplacas must now own thelr responsibility
within this.context and ensure that women can work in safe and secure spacas.

1.3 THE ACT

Having raised the bar of responsibllity and accountabllity In the Vishaka Guidelines, the Supreme
Court placed an ohligation on workplaces, institutions and those in positions of responsibility, to
uphold werking women's fundamental right to equality and dignity at the workplace. Three key
obligations were impesad on institutions to meet that standard, mamely:

LALR LT '.-;Isprfm: Cemiry ¥011)




+ Prohibition
+ Frevention

+ Redress

In 2013, the Government of Indiz notified the Sexual
Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act (referred to as Act
hereinafter). Consistent with the Vishaka judgment,
the Act aspires to ensure women’s right to workplace
equality, free from sexual harassment through
compliance with the above mentioned three elements.

It 5 important to note that the Act provides =z
civil remedy To women and i= in addition to other
laws that are currently in force. (onseguently,
any woman who wishes to report instances of
sexual harassment at the workplace has the right to
take recourse of both dvil and eriminal proceedings.

1.4 PURPOSE OF THIS HANBBOOK

This handbock is meant for zll workplaces/institutions/organizations to provide a3 basic
understanding of sexual harassment at places of work. Additionally, it is designed to offer Internal
Complaints Committes/s and Loczl Complaints Committee/s (Complaints Committae/s) established
under the Act, with simple, user friendly information on sexuzl harassment; what is expected of
Complaints Committee/s to radress a complaint; and what the inguiry process and outcormie should
include.

1.5 WHO I5 THIS HANDBOOK FOR

This handbook informs the end user (an employeefworker) about workplace sexual harassment

and thelr right to an Informead complaint process In seeking redrass s pravided unider the Act and
Rules framed thereumder.

1.6 STRUCTURE OF THE HANDBOOK

This Handbook has & sections, with each cantaining information for women, male co-workers as
well 2= their emplovers, on how to deal with sexusl harassment at the workplacs in the context
of the Actu

Section 1 s=rves a5 an introduction, as it detalls the genesis of the Act and the history behind it,
as well as provides a brief description of the Act itself. This section also describes the
purpose of this handbook and who'it is designed for.
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Section 2 s=ts the comtext by defining s workplace and sexual harassment. It provides the reader
with key elaments, such as exarmples of sexual harasstent as'well as scenarios and the
impact of such behaviowr,

Section 3 Tocitses on the keyindividuals and institutions involved in the prohibition and prevention
processes and their responsibilities.

Section 4 is about redress, This section Identifies and defines the key players Invelved in the
complaint mechanism (including the complainant and the respondent), It details the
stages ofthe complaint process. Particular attentionis paid to the complaints committes
which plays 3 very important role in this process.

Section 5 describes the monitaring requirements as per the Act.

Section 6 lists the impaortant international frameworks and sslect best practices on sexual
harassmient at the workplace,
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Workplace Sexual Harassment- What Is [t?

“No woman shall be subjected tosexual harassment ot any workpigoe,™

Section aft) of the Sexuz| Harassment of Women =t Workplace
{Presention, Prohibition and Redressal) Acti 2093

highlightskey elements of workplace sexual harassment. it provides examples ot behaviours

through which awoman can experience possible professional and personal harm. it presents
the user with scenarios from across-section of work comtexts to build clarity on different forms of
sexual harassment as identified under the Act.

Thi& section defines the aggrisved woman, workplace and sexual harassment as well a=

2.9 WHO IS AN AGGRIEVED WOMAN?

The Act recognizes the right of svery woman to 3 safe and secure workplace environment
irrespective of her age or employment/work status. Hence, the right of all women working or
visiting any workplace whether in the capacity of regular, temporary, adhoc, or daily wages basis
Iz protected under the Act.

It includes all women whether engaged directly or through an agent including a contractor, with
or withaut the knowledge of the principal emplayer. They may be working for remuneration, on 3
voluntary basis or otherwise. Their terms of employment n be express or implied.

Further, she could be a co-worker, a contractworker, probationer, trainee, apprentice, or called by
any other such name. The Act also covers a woman, who js working in a dwelling place or house.
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2.2 WHAT I5 A WORKPLACE?

Aworkplace Is defined as "any place visited by the amploves adsingout of or during the courseof
employment, including transpartation provided by the employer for undertaking such = joumney.”
As per this definition, a2 workplace covers both the organised and un-organised sactors.

It also includes all workplaces whether owned by Indian or foreign company having 3 place of
work in India. As perthe Act, workplace includes:

Government organizations, mcluding Govermment company, corporatiors and cooperative
societias;

Private sector organisations, venture, sadety, trust, NGO or =arvice providers etc. providing
services which are commercial, vocational, educational, sports, professional, entertainment,
industrial, health related or finandal activities, including preduction, supply, ssle, distribution
Of sErvics;

Hospitals/Nursing Homes;

Sports Institutes/Faclities;

Places visited by the employee (including while on travel) including transportation provided by

employer;

A dwelling place or house.

The Act defines the Unorganised Sector as:

Any enterprise owned by an individis! or seff-emploved workers engaged in the production or
sale of zoods or providing services of any kind;

Any enterprise which employs less than 1o werkers.

Ail women working or visiting workplaces, for example:
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2.3 WHAT IS SEXUAL HARASSMENT AT THE WORKPLACE?

“Sexual Harassment” includes anyonie or more of the fellowing unwelcome acis or behaviour
{whether directly or by implication)), namely:

1. Physlcal contact or sdvances;

b

A demand or request for sexual favours;

Mzking sexuslly coloured remarks;

hedd

Showing pomography;

P

L]

Any other unwelcome physical, verbal or non-verbal conduct of 2 zexual nature

2.4 KEY ELEMENTS OF WORKPLACE SEXUAL HARASSMENT

Very often situations that start off innocently end up in inappropriate and unprofessional
behaviours, it s important te remember that workplace sexual harassment iz sexual, unwelcome
and the experience issubjective. Itistheimpact and net the intentthat matters and it almost always
ocoursina matrix of power. 1t is possible that a wamar rmay experience asingle instance of zexual
harassment of 3 series of incidants over 2 period of time. It is important also to remember that

each case is unigue and should be examined in its own context and according to the surmounding
circurmnsisnces as 3 whole,

The following table highlights the subjective THEFIRST STEP TO PREVENTION 15
. ; RECOGNITION

nature of the experience and the impact it may

have onthe parson involved, irrespective of the =~ Workplace 59-“131 Harassmentis

intent of such behaviour. behaviour thatis

To enable prevention of sexual harassment =t UNWELCOME
the waorkplace, it Is critical te recognize and SEXUAL innature
differertisie between welcome apd unwelmme A SUBJECTIVE experisrice

sexuzl behaviour. Listed are some examples of INFIACT et Fres o ki _
how "unwelcome” and “welcome" behaviour = UL S DN

experienced. Often occurs in a matrix of POWER
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UNWELCOME WELLOME

Feels bad Fzels good
One-sided Reciprocal

Faals powerless In-control
Power-based Equality

Unwanted Wantad

[legal Legal

Invading QOpen

Demeaning Apprecistive
Causes anger/sadness Happy

Causes riegative self-asteem Positive self-asteam

Impact of inappropriate behaviour

The impact of sexual harassment at the workplace is farreaching and is an injury to the egual
right of wormen. Not only does It impact her, it has a direct bearing on the workplace productivity
as well as the development of the society. Below iz 2 list of select examples of such negative
Impacts:

10
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Professional Personal

s Decreased work performance
* Increased absenteeism, loss of pay
» Loss of promotional opportunities

s Retzliation from the respondent, or
colleagues/friends of the respohdent

» Subjected 10 2ossip and scrutiny at wark
» Being objectified

» Becoming publicly sexualizad

* Defamation

» Being ostracized

s Having to relocate

+ Jab and career canseguences

» Weakened support network

* Depression

» Anviety, panic attacks

s Trainmatic stress

s Sleeplessness

» Shamie, guilt, self-blame

» Difficulty in concentrating

» Headaches

* Fatigue, loss of metivation

» Personal Difficulties with time -

* Eating disorders (welghtloss or gain)
s Fesling betraved and/or violated

» Feeling angry orviolent towards the respondent
* Feeling powerless

* Loz of confidence and seif esteem

» Over all loss of trust in people

» Problems with intimacy

» Withdrawal and isolation

SEXUAL HARASSMENT IS A SUBJECTIVE EXPERIENCE

In 2610, the High Court of Delhi endorsed the view that sexusl harassment le 3 subjective
experience and for that reasan held "We thersfore prefer to anslyze harassment from the
[complainant's] perspective, A complete understanding of the [complalnant’s] view regulres...
an analysts of the different perspectives of men and wamen. Conduct that many men consider
unobjectionable may offend many women... Men tend to view some forms of sexual harassment
a& "harmless social interactions to which only overly-sensitive women would ebject. The
characteristically male view depicts sexual harassment as comparatively harmless amusement.
.- Men, whao are raraly victims of sexual assault, may view sexual conduct in a vachum without
a full appreciation of the social setting or the underlying threst of violence that 3 waman miay

percaive.”

Dr. Punita K.-Sodhi v. Untan of Indi= & Crs. W.P, (C) 367/2009 & CMS 838, 11426/2009
Ori:g September, 2010, inthe High Court of Delhi

1t
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.5 EXAMPLES OF BEHAVIOURS AND
SCENARIOS THAT CONSTITUE SEXUIAL
HARASSMENT

Below are examples of behaviour that imiay or
may not constitute workplace sexual harassment
In isolation. At the same time; it is important
to remember that more often than not, such
behaviour occurs in duster. Distinguishing
between these different possibllities s not an
easy task and requires essential training and skill
bullding:

Some examples of behaviour that constitute sexual harassment at the workplace:

1. Mzaking sexually suggestive remarks or mnuendos.

b

Serigpus orrepeated offensiveremarks, such as teasing related to aperson’sbodyorappeararnice.

3. Offensivecormments-or jolkes,

4. Inappropriate guestions, suggestions or remarks about a person’s sex life,

5. Displaying sexist or other affensive pictures, posters, mms, sms, whatsapp, or ematis.

6. Intimidation, threats, blackmail zround sexusl favours,

7. Threats, Intimidation or retaliadon against an emploves who speaks up sbout unwelcome

behaviour with sexual cveriones.

Unwelcome social invitations, with sexual evertones commonly understood as flirting,

Unwelcome sexual advances which may or may not be accompanizsd by promises or threats,
explicit or implicit.
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3.

Physical contadt such as touching or pinching.

Caressing, kissing or fondling semeone against her will (could be considerad assauit),
Invasion of personal space (getting teo close for no reason, brushing against or cormering
somaonel

Persistently asking sormeone out; despite being turned down,

14. Stalking an individueal.

15

16,

7.

Abuse of authority or power to threaten a person'sjob or undermine her performance against
saxuzl favours.

Falsely accusing and underrnining a person behind closed deors for sexual favours,
Controlling 5 person's reputation by rumour-mongaring abeut Rer privats life.

Some examples of behaviour that may Indicate underlying workplace sexual harassment and
merit inguiry:

1=

b

A N

w @ oW

1.

12.
13
.

Criticizing, insulting, blaming, reprimanding or condemning an employee in public.

. Exclusion from group activities or assignments without a valid reasan.

Statements damaging a person’s reputation or caresr.
Remaoving areas of responsibility, unjustifiably.
Inzappropriataly giving too littie or too rmiuch work.,
Constantly overrulinig authority without just cause.
Unjustifiably monitoring everything that is done.

8laming an individual constantly for errors witheut just cause.

Repeatedly singling out an employee by assigning her with demeaning and belittling jobs that
are not part of her regular duties.

. Insufts or humiliations, repeated sttempt=to exclude orisolate 3 person.

Systematically interfering with normal work conditions, sabotaging places or instruments of
wiork.

Humiliating a person in front of colleagues, engaging in smear camipaigns,
Arbitrarily 3king disciplinary action against an employse,

Contrelling the person by withholding resources (time, budget, autonomy, and training)
necessary to succesd.

Some examples of workplace behaviours that may not constitute sexual harassment:

=

Following-up on work absences.

Requiring performance tojob standards:

13
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3. The normal exercise of management rights.
4. Work-related stress 2.g. meeting deadlines or quality standards.
5, Conditions of works.
6. Constructive feedback about the work mistake and not the person.
2.6 FORMS OF WORKPLACE SEXUAL HARASSMENT
‘Generally workplace sexuzl harassment refers to two common forms of inappropriate behaviour:
+  Quid Pro Quo (literally ‘this for that')
- Implied or explicit promise of preferential/detrimental treatment in emgloyment
- Implied or express threat about her present or future employment status
+ Hostile Work Environment
Creating a hestils, intimidating or an offensive waerk environment
«  Humilisting treatrent likely to affect her health or safety

2.7 SCENARIOS

The following scenarios have been constructed as examples based on real life experiences of
waomen at workplaces. The scenarios attempt to bulld an understanding of the two types of
workplace sexual harassment as praseribed by the Actl.e. quid pro quo and hostile environmient.

The names in the following examples are fictional and in no way refer to any individua! alive or
dead,

A Examples of scenarios that constitute quid pro quo or ‘this for that’ type of sexual
harassment at the workplace:

SCENARIO EXAMPLE 1

Kamini Is 3 bright young team |eadsr working in 3 @il centre. Known te be forthright, she s
dedicated, hardwerking and is a perfectionist:

Kamini stays back at work lste one evening with her colieague Ravi to complete work for 2n
Important presentation. Ravi offers te buy Kamini dinner and later drep her home since it's heen
3 long day, After dinner, Ravi proposes to Kamini that he would like her to spend the night with
him. Kamini refuses palitely but firmly and goes home. Next evening, Ravi repeats his request and
on Kamini's refusal, threatens her that if she doesn’t give-in, he will tell everyone that she made 3
pass at him.

What is Workplace “this for that’ Sexual Harassment?

In the above example, Ravi's threat ta Kamini that if she does not agree to his ‘request’ for asaxual
favour, he will in retum smear her character at the workplace 25 2 person who wanis fo use sexual

14



favours to her advantage constitutes quid pro quo form of sexual harassment. Ravi's behaviour is
unwelcome, sexuzl, and has 3 negative impact en Kaminl,

SCENARIO EXAMPLE 2

Renuka is employed a< a domestic worker where she isexpected to tzke are of all the household
activities, otherthan cooking. Most of the days, the lady of the
house leaves early. Renuka istherefore leftalone in the houss
with a male member of the household.

Renuka finds the nale member constantly leering at her when
he is at home and often walks around the house wrapped in
hothing but 3 towel which makes her very uncomfortable. On
one accaslon, while she was sweeping, he pinched her bottom.
When she protested that she will complain to the lady of the B
houss, he threatened to accuse her of staaling, and that he will 1K

ensurathat che loses her job.

What is Workplace Sexual Harassment?

Intheaboveaxample, the male member by threatening Renukato keep quist about the unwelcome:
physical contact if she wanis fo continue with her employment commits guid pro quo form of
sexual harassment. His behaviour occurring in @ matrix of power, is unwelcome, sexualand hasa
hegstlve impact on Renuka.

SCENARIO EXAMPLE 3
Shamima is 2 lawyer who works as a researcher at an NGO in Dalhi since 2013, Dr. Bhavan is the
director of the organisation and has always advocated for the cause of human rights.

During an ofhcial field visit to Shimia for 2 days, Dr. Bhavan finds an epportunity to be alone with
Shamima and makes a physical advance. Despite her protests, he forces himself on her while giving
lurid and sexually explicit detalls of his relationships, both past and present, with wamen, When
she chastises him and threatens to make his behaviour public, he threatens to destroy her career.

What is Workplace Sexual Harassment?

In the sbove example, by threatening Shamima with the destruction of her career, Dr. Bhavan
commits guid pro quo sexual harassment. His physical sdvances and sexual convarsation are
unwelcome Tor Shamima and ocaour in a matrix of power.

B. Examplas of scenarios that constitute a ‘hostile work enviromment” type of sexual
harassment at the workplace:

SCENARIO EXAMPLE 1
Jayanthi werks ina garment factory in Bangalore.

15
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Varghese, layanthi’s supervisor, often tries to touch heron one or
the other pretext. For example, he adjusts her gupatta while she
is sewing at her workstation on the pretext of covering her back.
Jayanthi ls very uncomfortable with his behaviour, Her colleagues
at the workplace ridicule Jayanthi and mock her for the ‘special
treatment’ by her supervisor. They often gossip about her and
Varghase,

What is a Hostile Workplace Environment Sexuzl
Harassiment?

Iin the above example, the physical touching by Varghese is
unwelcome and sexuzl in nature, The gossip, which s based on
Varghese's behaviour towards Jayanthi at the workplace, is creating a hostile work environment
tor layanthl,

SCENARID EXAMPLE 2

Sukhl is a dally wage labourer working at a construction site. Every day at lunch time, Sukhi sits
under the shade of the tree to feed her 16-month old baby. She fimds faswinder, a worker, staring
at her from the distance. Sukhi fesls uncomfortable and asks Jaswinder to stay away from her
while she's feeding the baby. However, Jaswinder parsists and always finds a place near her. The
group of fellow canstructon workers now constantly catcall and whistle 3t Sukhi svery time she
walks their way to refill the cement or mortar. When she questions them, they tell her they are
only joking amongst themselves:

What is a Hostile Workplace Environment Sexual Harassment?

Cgling, stalking and gossiping agalnst Sukhi in the above example constitute 3 hostile work
environment, a form of workplace sexual harassment.

SCENARIO EXAMPLE 3

Sumedhaisa Captain with the Indian Army. She has refused an offer made by a Senior Officer for a
ralationship. Sumedha has kept guiet about this experience, but thanks to the rumour-mongering
by the Senior Gihicer, she has acquired a reputation of being a woman of ‘easy virtue”. Now she
= being subjectad to repeated advances by three of her senior officer collzaguss. When she turns
around and protests, she fs singled out for additional physical training.

What is a Hostile Workplace Environment Sexual Harassment?

In the above example; Surmedha’s refusal to the sexual advances of her Senior Officer, leads to
her being subjected to rumours, gossip, character assassination, urwelcome sexus| advances by
other officers, and arbitrary disciplinary action: This constitutes Hostile Work Environment form of
workplace Sexual Harasement.,
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SCENARIO EXAMPLE 4
Asha ic a researcher at a miedia agency led by Dr. Purshotiam, 2 wellknawn journalist.

In the first few months of Asha’s employment, Dr. Purshottam is very pleased with her work and
publicly appredates her. Soon aftar, Dr. Purshotism freguently suimmeons Asha to his office on the
pretext of work and makes verbal sexual advances and sexually coloured remarks to her. He brushes.
aside lher protests by saying that they would not be able to waork as a team unless she interacted
closely with him and they both got to know each other well. Howevar, dnice she categorically
rebuffed his sexual advances, he has stopped. Now he ridicules her work and humiliates her in the
presence of colleagues and the si=ff. He discriminates against her by allotiing projects to her and
then arbitrarily withdrawing the work. '

What Is a Hostile Workplace Envirenment Sexual Harassment?
In the above exampla, the workplace actions are a result of Acha rehufﬁng the unwelcoms, sexual

advances of Dr. Purshotizm and this constitutes hostile work environment form of workplace
sexual harassment.

This s=ction has listed and illustrated some of the behaviours that constitute the five pasmetars
of workplace sexual harassment, viz., sexual, subjective, unwealcome; impact and power. This
becomes the basis of the key elements of the Act, Prevention, Prokibition and Redress.
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Prevention and Prohibition

“The megning and content of fundamental rights gumranteed in the
Consttudion of [ndie ars of ufficient amplitudes t© encompass afl focziz of
gendar equality... ™

tate Jusiice L5, Verma

sexual harassment in compliance with the Act. It also highlights the role of workplaces in
prohibiting workplace sexual harassment through an effectively communicated paolicy.

Thi.l; saction describes those who are both responsible and accountable to prevant workplacs
3.1 PREVENTIVE AUTHORITIES

3.1.4 WHO IS AN EMPLOYER?

An emplover refers to:

1. The head of the department, organisation, undertaking, establishment, enterprise, institution,
affice, branch or unit of the Appropriate Government or local authority or such officer specified
in this behalf.

Any person (whether contractual or not) responsible for the management, supsrvision and
control of 3 designated workplace not coverad under clause (I).

I.J

3. A person or a household who empleys or benefits from the employment of domastic worker
of women employees.

|‘_- |
Employer

L% =

[ = 3 ] ‘
e T st Private Workplace: Dwelling House
N di .: .. Y = g
o rmmgumme rmmwhuhmpluw
_ Iw‘ ol “"“"“ﬂﬁ f”"""_.‘.
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3.0.2 WHO IS AN APPROPROATE GOVERNMENT?

As per the Act, Appropriate Govarnmaent means:

i. Inrelation to a workplace which s established, owned, controlled or wholly or substantially
financed by funds provided directly or indirectly—
a. By the Central Govemnment arthe Union Territory administration, the Camtral Government;
b. By the State Government, the State Government;

il Inrelation to any werkplace not coverad under sub-clause (i) and falling within its territory, the
Siate Government.

3.2 WHO IS A DISTRICT OFFICER EDG}?
State Governments will notify a District Magistrate/Additional District Magistrate/ Collector]
Deputy Collactor 3= a District Officer at the local level. The District Officer will be responsible for

carrying out the powers and functions under the Act at the district levels (including every blodk,
tzluka, tehsil, ward, and municipality).

3.3 RESPONSIBILITIES OF THE AFOREMENTIONED AUTHORITIES

Under the aw the employer/DO iz obliged to create 5 workplace free of sexual harassmert. itis
the responsibllity of the Employer/District Officer in-genaral to:

1. (reate and communicate a detalled policy;

2. Ensure awareness and orientation on the issue;

3. Constitute Complaints Committee’s in every workplace and district so that avery working
woman is provided with 3 mechanism for redress of her complaintis);

3. Ensure Complaints Committees are trained in both skill and capacity;

5. Prepare an annusl report and report to the respective state government;

6. District Officer will also appoint a nodal officer to receive complaints at the local level.

3.2.1 Complaints Committes/s

The Ac provides for two kinds of i:a;n'tplm mechanisms: Intemal Complaints Committee
(1CC) and Local Complaints Cormmittes (LCC). All Complaints Cormmittess must have so per cent

representation of women. |CC or LEL members will hald thelr pesition not exceading three years
from the date of thelr nomination or appeintment.

1) Internal Complaints Committee (1CC)

Everyemployeris obliged to constitite an |CC through a written order, The [CC will be composed
of the following members:

9
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No Member Higibility

1. Chairpersen Wornen working at senior level as employes; if nat avallable then
‘nominated from other office/units/ department/ workplacs of the
same employesr

2. |[2Membars From amongst employees committed to the cause of wemen/

(minfmum) having legal knowledge/experience in sodial work

3.  Member mengztﬂﬁﬂfammﬁmmmmmtte& to the cause of women

or 3 person famillar with the issue of Sexual Harassment

Where the office or administrative units of 2 workplace are located in different places; division or
sub-division, an ICL has to be set up at every administrative unit and office,

ICC/LCCARE MANDATORY

The employee who had a fundamental right to = workplace free of sexual harsssment, had

corriplaifred about sexual harassment. According to the Court, had the organization complied

with the Vishaka Guidelines and set up such 2 Complaints Committee, the praventative benefit

would have been threefald:

1. Ensured a place where women employees could seek redrass;

2. Semt 3 clear messags ta the workplace that such complaints would be enguired into by 2.
specially designated commities with external expertiss;

3. Prevented asaries nﬂlh:_gatluﬂ that followed.

Hence, the Madras High Court awarded Reun. 68 croresin damages to an emiployse for the non-
constitution of 2 Complaints Committee by the employer, 3& per the Vishaka Guidelines (at the
time of the complaint, the Sexual Harassment of Women at Workplace:Act 2013 had not been
Erl}ldﬂd].

Ms. G v. ISG Novasoft Technologies Ltd. Madres High Court (GLR.CNo.350 of 2014 order dated
02:09: 2014, Original Fetition Ne:g63 of 2012

2} Local Complaints Committee (LCC)

The District Officer will constitute an LLL inevery district so as to enable women in the uncrganised
sactor or smazll establishments to work in an environment free of sexual harassment. The LCCwill
recsive complaints:

1. Fromwoemen working in an organisation having lessthan 1o workers;

2. When the complaint s against the employer himself;

3. From domestic workers.
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1. | Chairperson ‘ Nominated from amongst the eminent women In the fisld of

social work and committed to the cause of women

2. Member Nominated from amongst the women werking in the block,
taluka or tehsil or ward or municipality in the district

3. | zMembers Nominated from amomgst such NGOfassociations/persons

committed to the cause af women or familiar with the issues

relating tosexusl harassment, provided that:

o  Atlegstone mustbsﬁmm

® At least one must have a background of law or legal
knowledge " '

4. | Ex Officio membear The concerned officer dealing with sodial welfare or women and
child development in the district

*inc of the nombress thall Bz worman betanlne e the S G oS0 MRty commmuihy rotifed by the Central Cavesimant
3) External Members on the Complaints Committee/s

The Act refers to external members, which generally means persons who have expertise with the
issue of sexual harassment. Given the largely intangible nature of workplace sexual harassment,
there are arange of complexitiss invalved Inresponding effectively to workplace sexual harassment
complalnts. For this reason, axternal third party/ members on the Complaints Committee/s (from
civil sodety or legal background) sheuld possess the following attributes:

1. Demanstrated knowledge, skill and capacity in dealing with workplace sexual harassment
lssues/complaints;
2. Spund grasp and prectice of the lega! aspactsfimplications.

Such expertise will greatly benefit Complaints Commitizes in terms of fair and informed handling
of complaints to lead to sound outcomes. These extemnal third party members shall be paid for
their services on the Complaints Commitizes =5 prescribed,

Criteria for the External Member

A ‘parson familiar with Issues relating to women' wolld mean such parsons who have expertise
i issues related to sexual harassment and may include any of the following:

+ Atleast 5 years of experfence as a social warker, working towards women's empowerment
‘and In particular, addressing worknplace sexus! hatassment;

s Famillarty with labour, service, <ivil or coimiinal law.
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3.2.2 Sexual Harassment at Workplace Policy

Emplovers/District Officars: are responsible Tor complying with prohibition, prevention and
redress of workplace sexual harassment. |n practice, this means having a policy that: (1) prohibits
unwelcorne behaviour that constitutes workplace sexual harassment; (2) champions prevention
of workplace sexual harassment through orientation, awareness and sensitization sessions; and
(3) provides a detafled framework for redress.

3.2.3 Dissemination of Information and Awaraness Generation
Employers/ District Cfficers have a legal responsibility to:

1. Effectively communicate 2 poliy thst prohibits unwelcome behaviour that constitutes
warkplace sexual harassment, and provides a detalled frameweork for prevention, and redress
processes,

Bd

Carry out awareness and orientation for all emplovess.

3. Greate forums for dialogue i.e. Panchayat! Raj Institutions, Gram Sabhas, Women's Groups,
Urban Local Bodies or like bodies, as appropriata.

4. Ensure capacity and skill buflding of Complaints Commitizes,

Widely publicize names and contact detalls of Complaints Committes members.

L]
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Redress

“the fime has.comes when women must be gbie to feel liberated and
emancipated from what could be fundamentally oppressive conditions
azainst which an gutonomaus cholce of freedem can be exercised and made
availahle by worren, This [£ tciual autenamy in the fullest defres™

Late Chisf fustice L5, Verrna, Justice Verma Committss Bspork zom3

and what 3 cometaint should contain. italse givesinfermation and lays out the stepsinvolved
when a complaint has reached the Complaints Commities, in tarms of the process; findings
and recommendations.

Thl5 sectipn = about Redress, It provides helpiul information on who can complain, to wham,

4-1 WHO CAN COMPLAIN AND WHERE?

(COMPLAINTS COMMITTEE)
N In case of mental incapacity:
il of physical incapacity: - Complainant’s refative
Complainant’s relative = Complainant's friend
- Camplainant’s friend - Speclaleducator
- :Cn ‘worker - Qualified psychiatristipsychologist
- Dﬁlmer_ of NEW ar STV - Guardianfautherity under
- Any person who has ‘whase care the complainant
knowledge of the Ingident is recelving treatment/care
‘with the written censent - Any person with knowledge
‘of the :ompiatmnt of the Inﬂdmt. Jointly with
any persol menticned abiove
In case of Complainant’s In case Complainant Is unable to
death: : file thr. complaint for any Mhnr
tTmy d ﬁtﬁ =
Incident & written _Eyangr'pt_mm wha has knowledge
consent of her legal heir of théﬁh}dﬂ!nt with her writien

The Complainant
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Geneezlly, where there are less than ten workers, any woman emplovees can complain to the Logal
Complaints Committes with the suppart of the Nodal Officer, when reguired. It is the respansibility
of the District Officer to designate a person as the Nodal Officer in evary block, @luks and tehsil
in rural or tribal areas and wards or municipalities in the urban areas, to receive the complaints
of workplace sexual harassmient from women. The Nodal Officer will forward all such complaints
within seven days of its receipt to the cancerned Gomplaints Commitize for appropriate sction.
In mast other workplaces, 3 woman employes can make a complaint to the Internal Complainis
Committee.

42 WHAT SHOULD THE COMPLAINT CONTAIN?

The written complaint should contain s description of sach incident(s). It should Include relevant
dates, timings and locations; name of the respondent(s); and the working refationship between the
parties. A person designated to mansge the workplace sexusl harassment complaint Israguired to
provide assistance in writing of the complaint if the complainant seeks it for any reason.

Daté (3) |
Name |

4:3 WHAT CAN AN EMPLOYEE/WORKER EXPECT?

When It conites to redress for workplace sexuzl harassment, emiployea/worker has aright to expect
= trained, skilled and competent Complaints Commitiee, 3 time bound process, information
confidentiality; assurance of norretaliation, counselling er other enabling support where needad
and assistance if the complalmant opis for crimiinal pmﬁeﬁinﬁ&

4.3 AL RIGHTS OF THE COMPLAINANT

« Anempatheticattitude from the Complaints Committee so that she can state her grisvance in
a fearless ervironmant

* A copy of the statement along with all the evidence and a list of witnesses submittaed by the
respondent




»  Keaping her Identity conhidential throughout the process
* Support, in lodging FIR in caze she chooses to lodge criminal proceedings

¢ Incazeoffear of Intimidation from the respondent, her statement @n be recordedin shsence
of the respondent

« Rightte appeal, In cse, not satishied with the recommendations/findings of the Complaints
Commitize

4-3 B. RIGHTS OF THE RESPONDENT
+ A patient hearing to present his case In 2 non-biased manner

« A copy of the statement along with all the evidence and a/list of witnesses submitted by the
complainant

+  Kesping his identity confidential throughout the process

s Right to appesl in case not satisfied with the recommendations/findings of the Complaints
Committes

4.4 KEY HESPONSIBILITIES

To effectively address workplace sexual harassment complaints, 3 Complaints Committees must
first be awars of their key respansibilities, some af which are highlighted below:

1. Bethoroughly prepared

Know the Act, Policy andlor relevant Sarvice Rulas

Gather-and record all relevant information

2 ¥

Datarmine the rnain issues i the complaint
Prapars relevarnt interview questions
‘Conduct necessary Interviews
Ensure parties are made aware ofthe process and their rights/responsibllitles within it
Anzlyse information gathered
g, Prepare the report with findings/recommendations
4-5 KNOWLEDGE, SKILLS, TRAINING

o T

Dezling with workplace sexual harassment complaints is often complex. Hence Complaints
Committee/s must possess critical skills/capacity to effectively carry out their role. That includes
3 sound grasp of the Aq, Vishaks Guidelines, applicable Sarvice Rules, relevant laws and an
understanding of warkplace sexual harassment and related issues. Complaints Committee skills
miust include ari abllity to synthesise information Le. relevant decuments; the law and interviews,
They should alsoc be able to communiate sffectively, write dearly, listen actively and conduct
Interviews. They should he competent at showing empathy, being impartial and being tharough.
They should be ahle to identify sexuml harassment and ftsimpact. '
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A Complaints Committeals is required to be trained in both skill and capacity to carry out a fairand
informed inquiry inte a complaint of workplace sexual harassment. An absence of such training
will lead to uregual and unfair results, which ean cost emiployers, emplayees, complainants as well
=5 respandents,

| FAIR AND INFORMED INGUIRY

Within 6 months of foining The Siatesman newspaper, Rina Mukerhjee lost her job. While
the company alleged that her work was “tardy” and “Nacking in quality” it suppressed Rina's
complaint of sexual harsssment agsinst the news coordinator, Ishan Joshi. Within her first
menth of waork, Rina had taken her complaint directly to the Managing Director, Ravinder
Kumar, Time passed, nothing happened and Rins was fired. In 2 rare display of sodal context
Insight and clarity, the Industrial Tribuna! (West Bengzal) rejected the Statesman’s daim that
Rina only referred to “professional” harassment in her complaint to Mr. Kurriar: In the Tribural's
view, Mr. Kunmar's fallure to dig deeper was clearly suspect-"'... it becomes clear that there was
no Committes on Sexual Harassment, as per the Honb'le Supreme Court's direction in Vishaka:
vs State of Rajasthan, =xisting In The Statesman, at that relevant time, ...to expect-the lady
workman to file 3 written complaint and not to believe the same, when it has been filed ‘at a
later date' is sheer blas." The Statesman was ordered to reinstate Rina and grant her full back
wages.
M/s The Statecmen Ltd. and Smt. Rina Mukherjes. Order of K.K. Kurnai, Judge; dated 06.022013,
| Fourth Industrial LabourTribunal (West Bengal) '

4.6 DO'S AND DON'TS FOR COMPLAINTS COMMITEE
Do’s

1. Create an enabling meeting envircnment.

2 ldse body language that communicates
complete attestion to the parties,

Treat the complainant with respect:

- A, =

Dizcard pre-determined Ideas,
Detarmine the harm.
DON'TS

w4l

1. Get sggrascive,

Bd

Insist on a graphic description of the sexual
harassment,

3. Interrupt.

4. Discuss the complaint in the presence of the
complalnant or the respondent.
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4.7 NON-NEGOTIABLES DURING THE INQUIRY PROCESS

During a redress process the Complaints Committee/s are reguired to assure conhidentiality, nor-
retaliation and recommend interim measures as needed to conduct a fair inquiry.

4.8 THE SEXUAL HABEASSMENT COMPLAINT PROCESS

The Complaints Committeefs needs to have information on the six stages (including fifteen steps),
detalled below, for addressing a complaint of workplace zexual harasement.

gty oot | s wosptning | | S8R
Step 1: Reczive 2nd acknowledge ')m -) for the haarlrg: Complalisnt,
recefpt of the complaine 55::5 ::wf l fhi fle Winesses and Responterit.
Step 2 : Mest and talk to the L2 Step 91 Aszecs the completaiiess
complalnant to =xplore options for af thie nfottistion collsttod.
Torval and informal resalution ¢
Step 3: ﬁq’fﬂmﬂl mechaniim = =
Stiep 4 : Formal mechantsin Stage : Reason
oot i it gt st e
[ ]3] el q Eg
ingjulry.
Stage Six: Report ‘Stage Five : Finding " Step 1 Create & timeling to help
Stap 15+ Writing the (_ #nd Recommendation <_ estahil tﬂﬂﬂfftquﬂﬁuf svents
P S ik e
tep 14 :
Pacomimierdstans differences within each of the
' statements made by Intenipwees.

STAGE ONE: RECEIPT OF THE COMPELAINT
A fair, prampt, and impartial Inguiry process starts with 2 Complaints Committee capable of
creating an envirenment of trust and confidence throughout the Ingulry.

Step 1 : Receive and Acknowledge Receipt of the Complaint

The complainant submits a sexual harassment complaint in writing within three months of the last
sllegad Incident to the Complaints Cemmittes or any other person designated by the erganization/
District Officer {I.e. Nodal Gfficer) ta receive and manage complaints of sexual harassment.

Training and Skill Bullding : An Institutional Responsibility
It isimportant that both the Committee and any other persen designated by the organization/
Distrjct Officer to feceive or othefwise handle a sextial harassment complaint has there quired

competency and skill bullding training formanaging a complaint and/or any concern related to
workplace sexual harassment.
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Upon receipt, the complaint should be reviewed for:

1. Inthe context of workplace that the sexual harassment complaint iz to be: met with undar the
Act, such as, Service Rules, Workplace Policy, Vishaks Guidelines and related laws.

2. Uarity in the complaint.

3. Additional information needed from the complainant.

The complainant will be notified in writing to acknowledge receipt.

Elements of the Behaviour
Thie complaint neads to satisfy the following elements:

'I The raspondent displayed s 2 The bahaviour The 4 The hahavior
potentizlly improper andfor was directed at complainant pecurrad In the
affentive conduct which may the complalnant;  experienced workplacs or at any
come within warkplace harm. location/any svent
saxijal harassment; related to wark

Step 2: Meet and Talk to the Complainant to Explore Options for Formal and Informal Resolution

The complainant needs to be informed about the ensuing process and the informal or formal
options available for the redress.

Step 3: Informal Mechanism

If the complainant chooses to adopt the informal process to resalve her complaint/experience
of workplace sexus! harassment, then it is the responsibility of the person designated to receive
and manage the Complaints Committee to explore enabling ways to-address the camplaint. This
@n include counselling, educating, orienting, or warning the respandent to promptly stop the
unweicome behaviour or appointing a neutral person to act as a condiliator betwesn the parties
to rasalve the complaint through conciliation.

However, before recommending conciliation, the Committes must assess the saverity of the
situstion and if necassary, advise and enable the complainant to opt for the formal routa. At no
point, the Complaints Committee will advise the complalnant to resolve the matter directly with
the respondent. Where such an informa! processis successtul, such resplution is to be recorded
by the condlliator and forwarded to the ICGLEC who in turn will forward the same to the
employer/District Officer for further-action based on the resolution EmpluyE{SIDTstﬁE{ Officers
are responsible for taking steps to ensure that the complainant i= not subject to any backlash.

The choice of a formal process rests with the complainant aven if the person responsible for
mianaging the complaint belleves that this can be resolved through an informal process.

Step 4: Formal Mechanism

1. If the complainant opts for fermal redress, or the nature of the complaint is serious which ealls
torformal radress, then the Complaints Committee responds te the complaint.
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2. Complaints Committee/s members must be free of any confiict of interest with either the
concemed parties ar with the outcome.

3. Enswre that the independent third party member has sound knowledge, skill, and expearience
in dasling with warkplaca sexuzl haressment complaints.

Step 5: Respondent and Response
1. Az perthe procedure provided In the Service Rule; or in absence of the same

2. Within seven days of recelving a complaint, the Complaints Committee will inform the
respondent in writing thata complaint has been received.

3. Therespondent will have an opportunity to respond to the complaint in writing within ten days
thereafter.

STAGE TWO: PLANNING CAREFULLY

Step 6: Prepare the File

A sound inquiry relies on seund preparation. This includes taking into account the following steps:
1. Documentation
‘(reate an iIndepandent confidential file of the complaint and all subssquiant related documentation.
1. Review Law & Policy

Have a clear knowledge and understanding of the Act/Rules 35 well a5 the relevant Service Rules,
Warkplace Policy, Vishaka Guidelines, existing practices and related laws.

3. Make 3 List

Make 3 list of all the dates and events relating to the written complaint as well as the namss of
witnessas, where applicable.

Relevant Witnesses

The complaint may include the names of people belleved to have witnessed the alleged incidents
of those who may have been aware of other informatiun directly refsted to the camplaint, The
respandent may also include the names of witnesses, In addition, the Cemplaints Committee
slso hasthe discrefion to call any persanas switness, who it beliaves, has something to contribute
to the inguiry process.

4. Supporting Documents

Obtzin and review all supporting documents ralevant to the complaint, including those
presented by the complainant and the respondent.
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5. Act Quickly

Create 3 plan, This.can be used as an Initizl checklist to ensure that 3l ofthe oritical elements
are covered, |t includes:

3. The names of the parties and witnassss to be interviewsd
b.  Any decumsntary support that needs to be examined

c. Timelne

Preparing the Pian - Key Elements to Consider
v Defining the lssues
Wht Is the complaint
Questions or points that require clarification
2 Mifga-ﬁﬂhﬁﬂﬂ-uﬁﬂmﬁdkﬂﬂﬁt
What information Is needed to determine that there has been a violation
4. (Critical Infarmation
What documents need to be looked at
Witnesses to be questionad and in whatorder
5. Areas of Questioning
Quiestions for each specific incident and party/witness
Questions for each particular issue
issues fikely to reguire follow-up

Step 7: Consideration
t. Interim Maeasures

While a comptaint is pending inguiry, a complainant can make a written request for her transfer or
the transfar of the respondent, or for leave (upto 3 months). She can also reguest the Complaints
Commitize to rastrain the respendent from reporting on her werk performance ar writing her
confidential report or supervising her academic activities (in case she is in educations! Institution).
Even in the absence of such s request, the Complaints Committee must take corrective action, ftis
essential to take these actions in order to prevent petential ongoing sexual harassment.
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2. Support

Maintain clear;, tmely communication with the parties throughout the procsss. Provids
comiplainants with any specific assistance they may requirs, such as counsslling, addressing health-

related concemns or sanctioning of leave.

STAGE THREF: INTERVIFEWS

Step 8: Prepare an Interview Plan for the Hearing: Complainant, Witnesses, Respondent

1. Based on the results of the previous staps and before conducting interviews, the Complaints
Cammittze should decide which issues nead to be pursued for questioning.

E.J

Interviews are meant to obtain information that is relevant to the complaint from individuals.

3. Interviews should be conducted with each person separately and in confidence. The complainant
and the respondent should not be brought face to face with 2azh ather.

1. Introduction

Questioning the parties and
witiiesses jnoa sityation of
workplace sexual harass
ment is-a sepsitive task. The
Complalnts Carmmittes must
therefore proceed with
empathy, while appraciating
at times, a different version
of thefacts,

3. Choose an Appropriate
Locathon
T create trust, comfart and
OPENNess

6. Manage the Interview
The Chalrperson of the
Complaints Committes is
responsible for snsuring: the
irterviews are correctly carried
outand dies process followed

Interviewing Tips

4. E‘erlain tHe Interviev

L Questioning

Determine beforehand the following

« Date, time, place and order of Interviews

» Questions ard thelr order

« Time for each Intervisw

Generally rely on questions reistad to whae, what, whers, whei

and Bow, Rethember

« Questionsought to be dearand focused.

« Obtaln as much informatian as possible through the
[AiErview,

» Bo'notshare information gathered from othersaurces,

5. Records of the Interview
Take notes and explain

the need for & proper
recard

Procecs

Explain how the interview will
he conducted and what is
expectad

7. Sign Statements
At the conclusion of the interview, lave
those imierviewed, sign and date
staterents made and recorded befare
theComplainis Committae:
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Step g: Assess the Completeness of the Information Collected

At this stage, the Complaints Committee should review the information gathered and their factual
relevance to each aspect of the complaint. This will help determine whether there is anough
information to make a finding on the complaint.

STAGE FOUR: REASONING

Step 1o: Once the informiation and review = complete, the Complaints Commitiee will make its
raasoned finding{s), which invelves having to:-

« |dentify the substance of each aspect of the complaint.

+ Determine, whethar or not, on 3 balance of probability, the unwelcome sexual harassment
took place,

s Check that such behaviour/conduct falls within the definition of sexual harassment set.out in
the relevant Act/Rules, Policy, Sarvice Rules ar law.

« Comment on any underlying factor{s) that may have contributed to the incident.

Step 11: Create 3 timeline to help estzblish the sequence of events related to the complaint.

Step 13: Compare similarities and differences within each of the statements made by the
Interviewess.

STAGE FIVE: FINDING AND RECOMMENDATION

Step 13: Finding

Basad on the sbove, the Complaints Committee must arrive at a finding of whether the complaint
Isupheld, not upheld or inconclusive:

Provided, where both the parties are employees, before finalising the findings, the ICI/LCCshall
share its finding with both the parties and provide them an opportunity to make represantation
against ithefore the Committze.

Step 14: Recommendations

Based on its findings, the Complaints Committee shall then make appropriate recommendations
which riay include:

1. Where the Camplaints Committee is unable to uphold the complaint, it shall recemmend ne
action.
2. Where the Complaints Committee uphelds the Complaint, it may recommend such action

as stated within the relevant Pelicy or Service Rules, which may include a waming teo
terminate.




In case service rules do not exist, recommended action may include:

»  Discplinary action, including 2 written apology, reprimand, waming, censure;

«  Withholding promotionf gay raisef incemant;

» Termination;

s (Counselling;

s Community service,

3. The Complaints Committee may alzo recommend financial damages to the complainant, while
deciding the amount they shall t2ke Into consideration:

¢ Mentaltraumsz, pain, suffering and emotions| distress causad;

»  Meadical expensas incurred;

¢ Loss of career opportunity;

* Income and financial status of the respondent.

If the amount isnot paid it can be recovered as an arrear of land revenue,

4. The Complaints Committee analso give additicnal recommendaticns to address the underlying
factors contributing to sexual harassment at the workplaca.

STAGE SIX: REPORT

Step 15: Writing the Report

The Complaints Committee will prepare a final report that contains the following elements:

¢ A description of the different aspects of the complaint;
s A description of the procass followed;

s A description of the background information and documents that support or refute each
aspect of the complaint;

* An analyzis of the Information obtained;

*  Findings 35 stated above,

+ Recommendations.

An inquiry must be completed within go days and a final report submitted to the Employer or

District Officer (as the case may be) within ten days thereafter. Such report will also be made

available to the concerned parties. The Employer or District Officer is obliged to act on the

recommendations within 6o days. Any person not satisfied with the findings or recommendations

of the Complaints Committee or non-Implementation of the recommendations, may appeal in an

appropriate court er tribunal, as prescribed under the Service Rules or where ne such service rules

gxlst, in such manneras mriay be presoibed.
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Given that maost workspaces today are gender unequal and male-dominated, it Is important that
complaints by women be treated fairly and not dismissed. The mere Inability to substantiate a
complalnt or provide adequate proof will not attract lezal action against the complainant.
However, making a false or malicious complaint or producing 2 forged or misleading documeantisan
gffence.

4.9 AT A GLANCE

1) Complaints Committee’s Checklist

» Review the written comiplaints and response to complaints
+ Raview the applicable policy, the Act/Rules, Vishaka Guidalines and other relavant laws:
+ Developaplan

» Meetwith the complainant

o Meetwith the respondent

+  Meetwith the witnesses

» Recordstatements and have them dated and signed

s Review and adapt the plan, as needad

»  Procesd with further interviews, 25 needad

» Analyze all the facts to develop reasoning

+ Arrive at the findings

+ Giverecommendations

+ Prepare the report

s Submit the file to the organization or District Officer for Implementation of the
recommendations and for safe keeping.
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INCHLHRY PROCESS AT AGLANCE

INCIDENCE OF WORKPLALCE SEXUAL
HARASSMENT TO BE REFORTED WITHIN 3

MONTHS —
The respondent
Fulfis his- y 3 e
obligations as. | INFORMAL | | FORMAL [
agraed upon: the ] ) )
case s closed
- - 1 Im
concuAToN | [ [iNesAL P
The respondent / Y Y
fails to fulfil his : , ;
chilgations as One copy of the complaint to | lee
agreed Upon; 20 he submitted o the
inguiry will respandert, to which thie
commence respondent fieads to reply
' Mﬁ’lin 10 daye
COMPLAINT NOT Inguiry report to be
UPHELD: completed within 90
INCONCLUSIVE days by the ICC/LCC
‘Recommend to
‘employer/O0 that no
actjon iarrqmzdtn
be taken
If not satisfied by the ~ | —
recommendations or |y~ [ Report of the findings
nan-implementation to be submitted to
of such . 1| the employer or
recommendations, ‘\ COMPLAINT UFHELD: u/ district officer (DO)
the complalnant and Recommendationsio and concerried parties
the respornident can be Implemented by within 10 days of
appga.| toa the employer/DO completion of the
tribunal/court within ‘within 60 days on inquiry
50 days receipt of the report. '
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1) Timelines as per the Act

Submifzsion. 5 Cortiptaimt MU chiind GELRE ISt inciient

Notice to the Respondent Within 7 days of receiving copy of the complaint
Completion of Inguiry within ga days

Implementation of Recommendations Within &6 days

Appeal Within go days of the recommendations

3) Confidentiality

The Act prohibits the publication or making known the contents of 2 complaint and the ingufry
proceadings. Any breach of confidentiality will result in spacific conseguences.

The Act prohibits the disclosure of:

& (gntents of the complaint;

» |dentity and address of complainant, respondent and witnesses; Information pertasining to
concllistory/inguiry proceedings or recommendations of the ICLLEC;

« Aciion taken by the empleoyer, DO,

Accountability: Any person entrusted with the duty to handle or deal with the complaint, inquiry

or any recommendations or action taken under the provisions of this Act.

Consequences: As per the Service Rules or Rs.5,000/ to be collected by the employer.

Exception: Dissemination of information regarding the justice secured without disclosure of name,
address, iderttity and particulars of complainant or withesses.

Section 4 completes the details of the Complaints Committee process in addressing formal
complaints, [t serves as a guideline to action Irl providing appropriate redress. Themanner in which
a complaint is addressad will make all the difference to the equal rights of working women as well
as the kind of workplace culture being promotad.
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Monitoring

*Vishehg was ¢ victory for. afl women"
Bhanmwari Devi

Manitoring Is a way to ensure compliance of the Act on the ground, As an additional means
of monitoring, the Act mandates the submission of Annual Reports with specificinformation,
25 well as specific conseguances where compliance is lacking.

This section refers to ways in which application of the Act at all werkplaces is monitored.

The Act authorizes Appropriate Government to monitor the implementation of the Act. As perthe
Act, Appropriate Govermimient means:

i.  In relation to a workplace which Is established, owned, controlled or whelly or substantially
financed by funds provided directly or indirectly-
a. By the Central Gevemment or the Union Territory administration, the Central Government;
b. By the State Government, the State Government;

i Inrelation to any workplace mot coverad undsr sub-dause (1) and falling within its territory, the
State Governmant;

Thus to monitor the Aci, the Appropriate Government has the autharity to undertake any of the

following measures:

5.1 Inspection

In relation to workplace sexual harassment, when it is in the public interest or in the interest of

women employess every employer/District Officar can be ardered by the Appropriste Government

l.e. State and Central Govermment, to make available any information, record or document,

Incuding opening its workplace for inspaction relating to the same.

5.2 Annual Report

The Appropriate Government is entrusted with the monitoring of the implementation of this Act
and for maintaining the data on the number of cases filed and disposed of underit. In particular,
the Act mandates submission of an Annual Report by the ICL/LCC to the employer/District Officar.
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The District Officer will forward 3 brief report on the annual reporis to the appropriate State
Govemment. Such reports must include the following information:

Ne. of complainis received;

Ne, of complainis disposed of;

No. of cases pending for more than go days;

Ne. of workshops/awareness programmes carried out;

oo

¢ PO

Nzture of action taken by the employer/DD;
The Repart of ICC will be forwarded to the DO through the emiployer,

5.3 Penalties
An employer can be subjected toa penalty of up to INR 50,000 for:

+ Fallure to constitute Intemal Complaints Committee

s Failure to act upon recommendations of the Complaints Committes; or

« Failure to file an annual report to the District Officer where required; or

« (Contravening or attempting to contravene or abatiing contravention of the Act or Rules,

Where an employer repeats a braach under the Act, they shall be subject to:

¢« Twice the punishment or higher punishment if prescribed under any other law for the sarme
offencs.

¢ Gancellstion/Withdrawal/Non-renewa! of registration/licers= required for carmying on business
aractivities:

Manftoring s a critical yardstick to measure succass in terms of compliance with the Act.

Additionally, it ighlights those areas, in terms of law and practice, which may requireimprovement
and/or additional information and guidance at both the State as well as the workplace levels.
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Global Norms and Good Practices

ncreasing awareness and compliance with intemational standards =3 reminder that we mustnot
lose sight of the goal. Over the years, the intemational community has developed benchmarks
that provide guidance on what the laws around workplace sexual harassrient should leok like in

practice. The key benchmarks are listed balow:

-1

Racognition that workplace sexual harassment is a form of human rights violation,
Recognition that sexual harassment =3 form of gender-specific vislen.'
Equality, dignity and worth of 3 human person must be emphasizad.

Gender-based violence includes sexual harassment and impairs the enjoyment by women of
several basic human rights and fundamental freedoms.™ Some of these rights Indude:

« Therlghtto life, the right to liberty and security of the person.

« The right to equal protection under the law.

« The right to the highest standard attzinable of physicl and mentza! health.
+ Theright to just and favourable conditions of work.”

Eliminating violence against women and advancing women'’s equality includes the right to be
free from warkplace sexum| harassment.

Legislation on viclence against women should define violence to include sexual harassment.
Such legiclation should also recognize sexual harassment as a form of discrimination and a
violation of women's rights with health and safety consequences”

The International Labour Organization (1LO) has also drawn spadific attention te domestic
workers, whe have a right to “enjoy effective protection against all forms of abuse, harassment

and violenca, ™=

In terms of practice, intemnational law and pelicy frameworks have an important role to play in
encouraging the adoption of an understanding of sexual harassment as a fundamental human
right and equality lssue, and not just 3 problem for izbour/fempioymant law to solve.

Converting these concepts into practice Involves constant menitoring and adapting to changing
dreumnstances. As 3 start, six simple steps to keep In mind and praciice In any workplace should
invalve the following:

39



A
Yi’ Handbook on Se2xiahHaresement st Wanten st Werkplace

1. Makesure thereisa policythat hasbeen “effectivaly’ communicated to all workers, irrespective
af whether they are pald or velunteers.

2. Display details of both infarmal and formal ways available to a worker to address/complain
about workplace sexual harassment.

3. Undertzke orientation on workplace sexusl harasment for all workers in respective
organizations, establishments or institutions.

4. A Complaints Committee which Is trained In terms of skill and capacity ls critical for bullding:
trust,

5. Encourage senior persensileaders/supervisars or any person who can influence employment-
related dedisions; to become role models,

6. Men and wornen should be included in bullding 3 culturs which no longer tolerates workplace
sexual harassment.

Legally, workplace sexual harassment can no longer be dismissed as some moral transgression.
The Vishaka Guidelines raised that bar, when for the first time it recognized “each incldent of
sexual harassment" as 2 violation of the fundamental right to equality. That notion has found its.
way Iivto the Act, which promotes the right of women as citizens to a workplace free of sexual
harassment. Complaints Committees at all workplacas are new charged with the role to ensure
that the right remains intact, through a fair, informed, user-friendly process of redress.

Prioritising prevention and estabiishing a redress mechanism, which comprises of S0 per cent
women, 3 waman chairand an external third party expert, is India’s innovative model in responding
to working women's experience of s=xual harsssment. Assuming adequate changes Follow,
in both law and practice to meet global benchmarks, that modei can evelve into an examplary
best practice. To getthere, workplaces in India today, must rise to the requirement of promoting
gender equality,
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